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Rule(s) Review Checklist Addendum
(Thisform must befilled out electronically.)

Thisform isto be used only if the rule(s) was/wer e previously reviewed, and has/have not
been amended/repealed subsequent to that review.

All responses should be in bold format.

Document(s) Reviewed (include title):
e WAC 458-61-220 (Assignments--Sellers)

WAC 458-61-235 (Boundary line adjustments)

WAC 458-61-250 (Cemetery lots or graves)

WAC 458-61-255 (Clearing title)

WAC 458-61-300 (Contractor)

WAC 458-61-330 (Foreclosure—Deeds in lieu of foreclosure)

WAC 458-61-340 (Community property—Dissolution of marriage/divor ce)

WAC 458-61-374 (Exemption—transfers made " subject to")

WAC 458-61-375 (Exemption—M er e changein identity of form—Family

cor por ations and par tner ships)

o WAC 458-61-376 (Exemption—Transferswhere gain is not recognized under the
Internal Revenue Code)

Date last reviewed: September 1999

Reviewer: Ed Ratcliffe

Date current review completed: June 19, 2002

Briefly explain the subject matter of the document(s):

Theserulesprimarily identify transfers of real property that are not subject tothe REET,
and distinguish these transfersfrom similar but taxable transfers. They clarify the
conditionsthat must be satisfied, and the documentation needed to substantiate transfers

that are not subject tothe REET.

Typean “X” in the column that most correctly answers the question, and provide clear, concise,
and compl ete explanations where needed.

1. Publicrequestsfor review:

YES | NO

X Is this document being reviewed at this time because of a public (e.g.,
taxpayer or business association) request?

If “yes,” provide the name of the taxpayer/business association and a brief explanation of the
issues raised in the request.
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2. Related statutes, interpretive and/or policy statements, court decisions, BTA decisions,
and WTDs: (Excise Tax Advisories (ETAS), Property Tax Advisories and Bulletins
(PTAS/PTBSs), and Interim Audit Guidelines (IAGs) are considered interpretive and/or policy
statements.)

YES | NO

X | Arethere any statutory changes subsequent to the previous review of thisrule
that should be incorporated?

X Arethere any interpretive or policy statements not identified in the previous
review of thisrule that should be incorporated? (An Ancillary Document
Review Supplement should be completed for each and submitted with this
completed form.)

X | Arethere any interpretive or policy statements that should be repealed
because the information is currently included in this or another rule, or the
information isincorrect or not needed? (An Ancillary Document Review
Supplement should be completed for each and submitted with this completed
form.)

X | Arethereany Board of Tax Appeals (BTA) decisions, court decisions, or
Attorney General Opinions (AGOs) subsequent to the previous review of this
rule that provide information that should be incorporated into this rule?

X Are there any administrative decisions (e.g., Appeals Division decisions
(WTDs)) subsequent to the previous review of this rule that provide
information that should be incorporated into the rule?

X Arethere any changes to the recommendations in the previous review of this
rule with respect to any of the types of documents noted above? (An
Ancillary Document Review Supplement should be completed if any changes
are recommended with respect to an interpretive or policy statement.)

If the answer is“yes’ to any of the questions above, identify the pertinent document(s) and
provide a brief summary of the information that should be incorporated into the document.

There are no statutory changes affecting these rules subsequent to the date theseruleswere

last revised. However, asnoted in the previousreview:

o WAC 458-61-375 should berevised to recognize the application of the restriction upon
exemption placed upon nonrecognition transfersfor entity formation, liquidation or
dissolution, and reor ganization by chapter 209, Laws of 1999. DOR needsto explain
that a taxpayer cannot avoid the application of this changein law by claiming this
exemption for former transfersthat were subject to both exemptions.

o WAC 458-61-376 should berevised to include the restriction placed upon this
exemption by chapter 209, L aws of 1999.

BTA 46892-18, Mitsui & Co.v. DOR (1997) found that corporate transfer for consideration
between related cor porations qualified for exemption under WAC 458-20-375 (asrevised).
Whilethe previousreview of thisruledid not recommend incor porating thisinformation,
thisreviewer suggeststhat the rule should addresstransfers between related corporationsin
regardsto the statutory exemption for transfersthat do not change the beneficial owner ship
of the property.
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Consideration should be given to incor porating infor mation from/addressing issues
identified in the following WTDs:

19 WTD 574 (2000)(No refund of REET isdueupon initial transfer to purchaser
because the purchaser later defaultsforcing a second transfer in lieu of forfeiture. The
second transfer isnot subject to REET.) Thisissue hascome up several times over the
years. The Department should consider clarifying that the original transfer to a
purchaser isstill subject to REET even after the purchaser's default and the subsequent
foreclosure.

19 WTD 1037 (2000)(Transfer of controlling interest resultsin tax upon full value of
consideration received regardless of application of IRC section 721 nonrecognition
provision to part of thetransfer.) Thisdetermination should be considered when
revising WAC 458-61-376. Taxpayers need better directions upon the application of
these nonrecognition transactions and the tax due when the exemption isnot met.

3. Additional information: ldentify any additional issues (other than those noted above or in
the previous review) that should be addressed or incorporated into the rule. Note hereif you
believe the rule can be rewritten and reorganized in a more clear and concise manner.

While the information now provided in theserulesis generally written in a clear, concise,
and effective manner, the following changes should be made to provide additional clarity or
information.

o  WAC 458-20-220 (Assignments-Sellers) Thisrule makes sensein relation to the real
estate contract representing a security interest to the seller. We could more
effectively provide thisinformation by moving the information into the rule that
discusses the exemption from REET for transfers of security interests (WAC 458-
61-400. WAC 458-20-220 could then berepealed.

o WAC 458-61-255 (Clearing title) providesthat a narrative explaining the natur e of
the clearance of title must be signed by both grantor and grantee, or agents of
either, and attached to thereal estate excisetax affidavit. Thisshould be revised to
list only the grantor and grantee.

e Subsection (3) provides situations under which REET will not apply. Subsection
(3)© discusses the situation when par ents, who have been on title as co-signor s
for their child’sloan, issue a quitclaim deed to exit title. Theterms* parents’
and “child’s’ should be changed to “relatives’ and “other family members,”
respectively. Thiswill reduce the current confusion that REET applies only
when parentsare co-signers.

e Thecurrent examplein subsection (3)(a) should either be revised or removed
because it is mor e confusing than helpful.

o WAC 458-61-300 (Contractors) should be revised to addr ess the documentation
requirementsfor exempt transfers by contractor s acting as nominees for the
acquisition of land under a construction contract. Thisrule could also use some
revising to present the information in a more user-friendly manner. Consider
revising documentation requirement to havethiswritten agreement meet the legal
statute of fraud requirementsfor deeds.

3
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e WAC 458-61-330 (Foreclosure—Deeds in lieu of foreclosure) isin need of a number
of revisions.

o Thedocumentation requirements provided in subsection (4) of therule should
be moved to subsection (2). Theserequirementsdo not apply to thetypes of
transfers addressed in subsections (1) and (3).

e Subsection (2)(c) should explain that only one signatureisneeded on a
declaration of forfeitureto substantiate the exempt nature of thetransfer.

e Theruleshould explain that a deed in lieu of foreclosureistaxableif thereare
multiple (recour se) debts and the lienholder /transfer ee assumes or mer ely makes
paymentson other debts.

o WAC 458-61-340 (Community property—Dissolution of marriage/divorce)
distinguishes between transfersthat are and are not subject to the REET upon
divorce or dissolution of amarriage. Theruleshould present the basisfor the
general exemption provided. Therule doesnot, however, identify the type of
documentation that will be accepted to substantiate the exempt nature of a transfer.
Therule should berevised to explain that a copy of the property settlement
agreement attached to a REET affidavit is acceptable documentation.

o WAC 458-61-374 (Exemption — Transfers made “ subject to”) providesthat
nonrecour se debt on property does not establish consideration for a transfer.

o TheDepartment should review the basisfor thisprovision and determine
whether it remainsvalid.

e Subsection (2) explainsthat a copy of the debt instrument verifying the debt’s
character and the absence of any personal liability of the grantor isto be
provided as an attachment to the department’s copy of the real estate affidavit.
This should be revised to explain that what is needed is a copy of therecorded
debt instrument.

e Theruleshould provide taxpayers some direction for how REET applies when
the property is subject to both recour se and nonr ecour se debt.

o WAC 458-61-375 (Exemption—M ere change in identity of form—Family
cor porations and partner ships) should address whether consideration paid between
related entities meets the exemption as provided in the BTA Mitsui decision.
Limited liability companies should be added to thelist of entitiesidentified in
subsection (1).

e WAC 458-61-376 (Exemption-Transferswhere gain isnot recognized under the
Internal Revenue Code). Based upon subsequent legisation (ch. 209, L aws 1999),
theinitial rule may have read this exemption too broadly in applying it too all
nonrecognition transfersunder the cited |RC sections, even when thetransfer was
unrelated to the formation, liquidation, dissolution, or reorganization of an entity by
the owners. Therevision should reconsider the examples provided and whether
these examplesreflect the intended consequence of the current exemption.

Rulervuadd.doc last revised 3/15/02



e |
o %ﬂ. Rewvewirg Rules and [nterortive and Policy Statemer s

4. Listing of documentsreviewed: The reviewer need identify only those documents that were
not listed in the previous review of the rule(s). Use“bullets” with any lists, and include
documents discussed above. Citationsto statutes, interpretive or policy statements, and similar
documents should include titles. Citations to Attorney General Opinions (AGOs) and court,
Board of Tax Appeals (BTA), and Appeals Division (WTD) decisions should be followed by a
brief description (i.e., a phrase or sentence) of the pertinent issue(s).

Statute(s) |mplemented:

o Chapter 82.45 RCW (Excisetax on real estate sales)—particularly RCW 82.45.010
(" Sale defined")

e Chapter 82.46 RCW (Counties and cities—Excise tax on real estate sales)

Tothe extent that the following apply to certain transfers between contractors and property
ownersfor whom the contractor performs construction services (WAC 458-61-300):

o Chapter 82.04 RCW (Business and Occupation tax)

o Chapter 82.08 RCW (Retail salestax)

Interpretive and/or policy statements (e.g., ETAS, PTAs, and IAGS):

Court Decisions:

Board of Tax Appeals Decisions (BTAS):

o BTA 46892-18, Mitsui & Co.v. DOR (1997) found that cor poratetransfer for

consideration between related cor porations qualified for exemption under WAC 458-20-
375 (asrevised).

Appeals Division Decisions (WTDs):

e 19WTD 574 (2000)(No refund of REET isdue upon initial transfer to purchaser
because the purchaser later defaultsforcing a second transfer in lieu of forfeiture. The
second transfer isnot subject to REET.)

e 19WTD 1037 (2000)(Transfer of controlling interest resultsin tax upon full value of
consideration received regardless of application of IRC section 721 nonrecognition
provision to part of thetransfer.)

o 21 WTD 145 (2002) (Transfer of property subject to both nonrecour se and recour se
debt with agreement for transferor to pay recour se debt resulted in atransfer for
consideration.)

Attorney General Opinions (AGOSs):
Other Documents (e.g., special notices or Tax Topic articles, statutes or regulations administered

by other agencies or government entities, statutes, rules, or other documents that were reviewed
but were not specifically relevant to the subject matter of the document being reviewed):
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5. Review Recommendation:

X Amend

Repeal/Cancel (Appropriate when action is not conditioned upon ancther rule-
making action or issuance of an interpretive or policy statement.)

X Leaveasis (Appropriate even if the recommendation is to incorporate the
current information into another rule.)

Begin therule-making process for possiblerevision. (Applies only when the
Department has received a petition to revise arule.)

Explanation of recommendation: Provide abrief summary of your recommendation, whether
the same as or different from the original review of the document(s). If this recommendation
differs from that of the previous review, explain the basis for this difference.

If recommending that the rule be amended, be sure to note whether the basis for the

recommendation is to:

e Correct inaccurate tax-reporting information now found in the current rule;

e Incorporate legislation;

¢ Consolidate information now available in other documents (e.g., ETAs, WTDs, court
decisions); or

e Addressissues not otherwise addressed in other documents (e.g., ETAs, WTDs, court
decisions).

Thisreview only coversthe period from the previousrulereview period to date and

includes all recommendations madein theprior rulereview.

Thefollowing rules should be revised as needed to provide clarity or to address additional
issues, as explained above:

WAC 458-61-220 (may repeal, if consolidated with WAC 458-61-400)

WAC 458-61-255

WAC 458-61-300

WAC 458-61-330

WAC 458-61-340

WAC 458-61-374 (may repeal, if consolidated with WAC 458-61-225)

WAC 458-61-375

WAC 458-61-376

Theserules may beretained asis.
e WAC 458-61-235
e WAC 458-61-250

When making revisionsto any rules contained in chapter 458-61 WAC, the drafter should

wher e appropriate consolidate the infor mation provided in this chapter into fewer but more
comprehensiverules.
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6. Manager action: Date:
Reviewed and accepted recommendation

Amendment priority:
1

2
3
4
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